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Unto the Right Hononrable, The: Lords of Council and Se or, 


PETITION 


MARGARET MATHIE Reli of Wil. 


liam Taylor Mariner in Greenock, 1 


Hunbly ſheweth, | 
HAT two Adjudications: were led againſt a Tene- 
| ment in Greenock, belonging to Alexander Taylor 


Father to the ſaid William Taylor; one in the Year 
1709, at the Inſtance of Lillias Moriſon, for the 
accumulate Sum of L. 387. Scots, upon which ſhe obtain- 
ed a Charter from the Superior, and was infeft, in the Year 
1713; and the other at the Inſtance of Magdalen Bryce in 
1719, for the accumulate Sum of L. 516. 19. 6. Scots. 
That the fſaid-//:/liam Taylor having earned ſome Money 
by his Employment, applied it to acquiring theſe two 
Diligences, and got Conveyances from the Creditors in the 
Years 1721 and 1724 ; and, in virtue of theſe Titles, he 
entcred into Poſſeſſion of the Tenement, and continued it 
during his Father's Life; and, in the Year 1725, he obtain- 
ed a Declarator of Expiration of the Legal, upon the firſt 
Adjudication, which was led in | 1709, and had been com- 


pleated by Infeftment. ee | 
A ! The 


27. Jan. 
1709. 


16. July 
1719. 


1. June 
1741. 


adhered to his former Interlocutor. 


"SJ 

The Petitioner having afterwards intermarried with the 
ſaid William Taylor, a poſtnuptial Contract of Marriage 
was executed betwixt them in 1741, in terms of the Com- 
muning paſt, antecedent to the Marriage, by which he con- 
veyed this and other Subjects to her and himſelf in con- 
junct Fee and Liferent, and the Children in Fee. And as. 
the ſaw her Husband in the undiſturbed Poſſeſſion of this. 
ſmall Tenement, ſhe intertained no Doubt of his Right, 
but cheerfully paid off her Husband's Debts, and applied 
the reſt of her Subſtance towards repairing this Tenement 
which now yields L. 13, Sterling of yearly Rent, and is 
the only Fund ſhe has to rely on for her Subſiltence. 

That Zames M*Nieill Clerk of the Cuſtoms at Greeneck, 
having ſerved himſelf Heir to James M. Neill his Father, 
who had adjudged this Tenement in 1726, upon a Bond 
of 315 Merks with 100 Merks of -Penalty and Annual- 


rent, granted by the ſaid deceaſed Alexander Taylor, and 
another Alexander Taylor alſo Merchant in Greenock, has. 


brought a Proceſs of Reduction of the ſaid Adjudications, 
and inſiſted ſpecially upon this Ground, That as they were 
acquired by William Taylor, the eldeſt Son of Alexander 
Taylor the Debitor, they fell under the Sanction of the 
ſecond Clauſe of the Act 1695, which declares every 


ſuch Adjudication to be reputed a Behaviour as Heir; and 


conſequently the Diligences, by coming in his Perſon, be- 
came extinguiſhed conſuſione, and cannot compete with 


other onerous Creditors of his Father. 


'The Lord Minto Ordinary, by Interlocutor of the 19th 
Tannuary laſt, ſuſtained the Reaſons of Reduction upon the Act 
1695; and reduced, decerned and declared. And upon adviſing 
a Repreſentation and Anſwers upon the 26th June laſt, 
his Lordſhip refuſed the Deſire of the Repreſentation, aud 


The 
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The Petitioner muſt humbly apply to your Lordſhips 
| fora Review of this Interlocutor, by which ſhe is ſtript 
of her all. And as ſhe believes the Deciſion is intriely new, 
ſhe is perſuaded it will be thought well to merit the Con- 
ſideration of the Court. The Ground of Reduction is laid 
ſingly upon the ſecond Clauſe of the Act 1695, which ſhall 
be verbatim recited, © Statutes and ordains, That if any ap- 
e parent Heir for hereafter ſhall, without being lawfully 
« ſerved or entered Heir, either enter to poſſeſs his Prede- 
4 ceſlor's Eſtate or any Part thereof, or ſhall purchaſe, by 
& himſelf or any other for his Behoof, any Right thereto, 
« or to any legal Diligence or other Right affecting the 
«© ſame, whether redeemable or irredeemable, otherwiſe 
* than the ſaid Eſtate is expoſed to a lawful public Roup, 
and as the higheſt Offerer thereat, without any Colluſion; 
* his foreſaid Poſſeſſion or Purchaſe ſhall be repute a Be- 
% haviour as Heir, and a ſufficient paſſive Title to make 
« Þim repreſent his Predeceſlor univerſally, and to be liable 
« for all his Debts and Deeds, ſicklike as if the ſaid ap- 


« parent Heir, poſſeſſing or purchaſing as ſaid is, were 


& lawfully ſerved and entered Heir to his ſaid Predeceſſor. 
« Declaring always, likeas it is hereby declared, That the 
« ſaid apparent Heir may bring the ſaid Eſtate to a Roup 
“ whether the Eſtate be bankrupt or not.” 

If the Words of the Statute are attended to, they ap- 
pear throughout to apply only to the Caſe of a proper ap- 
parent Heir, entering to poſleſs, or acquiring Debts, after 
his Predeceſſor's Death. Predeceſſor and apparent Heir 
are co- relative Terms: As it is abſurd to call a Man a Pye- 
deceſſor while he is alive, fo it is improper to deſign his Son 
apparent Heir during that Period. But here it is unneceſ- 
ſary to recur to the ſtrict Propriety of the Words; tor, 
without the ſtrongeſt Violence, the Clauſe will not admit 


of another Conſtruction, The apparent Heir who _ 
| under 


— ———  — — — . 
— — _ 


* _ IT 

: 4 u * 6 n 1 4 ICE 
. 
- 


under the Sanction of this Clauſe is deſcribed to be one who 
has it in his Power to /erve or enter Heir, and who, in place 
of taking that Method, chuſes to enter to poſſeſs his Pre- 
deceſſor's Eſtate, and 10 purchaſe legal Diligences affecting 
the ſame. It is impoſſible to apply any of thoſe Things 
to a Son during. his, Father's Life. It cannot be ſaid, 
that he neglects to ere or enter Heir; and it would be 
equally abſurd to ſay, while his Father is alive, that he is 
poſſeſſing his Predeceſſor's Eſtate, 

And the laſt Part of the Clauſe confirms the ſame Im- 
port : The Poſſeſſion or Purchaſe 1s declared to be reputed a 
Behaviour as Heir, and a ſufficient paſſive Title to make him re- 
preſent his Predeceſſor univerſally, and to be liable in all his 
Debts and Deeds. A Behaviour as Heir will only apply to 
one who has it in his Power to enter to a Predeceſſor who 
is gone. It would be abſurd to ſpeak of repreſenting a Pre- 
deceſſor univerſally while he is alive, or of being liable in 
all his Debts and Deeds, What theſe may be cannot be 
known until his Deceaſe; and no paſſi ve Title was ever de- 
viſed in the Law to make a Man liable for the future Debts 
or Deeds of a Perſon then alive. Here, it is plain, the 
Statute has has no View to introduce ſuch Inconſiſtency ; 
for it concludes with deſcribing the Manner of the Repre- 
| ſentation to be the ſame as if the apparent Heir, poſſeſſing or 
purchaſing as ſaid is, were lawfully ſerved and entered Heir to 
his ſaid Predeceſſor. This ſuppoſes him capable of entering 
Heir at the Time of the Purchaſe; and then the Purchaſe 
ſo made is declared equivalent to a Service. | 

And as the Law had allowed but one Method for an ap 
parent Heir to take up his Predeceſſor's Eſtate after his 
Death, viz. as the higheſt Offerer at a public Roup ; ſo it 
concludes the Clauſe with declaring, That the apparent Heir 
may bring the Eſtate to a Roup; which ſuppoſes that the De- 
bitor is then deceaſed ; as indeed this is neceſſarily ſuppoſed 

| from 


from every Part of the Clauſe upon which this Queſtion 
depends: Every Word of it exhibits the Debitor as a Perſon 
deceaſed, and the Succeſſion devolved to his apparent Heir, 
who has it in his Option to make up Titles in the direct 
Manner by Service, but inſtead of that chuſes to take an 
indirect Way of making up a Title to cover the Poſſeſſion 
of the Eſtate of his Anceſtor then deceaſed. 

2do, If the Intention of the Statute is conſidered, it will 
appear to fupport the ſame Conſtruction. It is ſet forth in 
the Preamble: © Our ſovereign Lord, conſidering the fre- 
“ quent Frauds and Diſappointments that Creditors do ſuf- 
+ fer upon the Deceaſe of their Debitors, and through the 
“ Contrivance of apparent Heirs, to their Prejudice; For 
© Remecd whereof, Oc.“ The Evil here intended to be 
guarded againſt is the Frauds and Diſappointments ſuffered 
by Creditors, through the Contrivance of apparent Heirs, 
to their Prejudice, after the Deceaſe of their Debitors. This 
is the only Evil that was in the View of the Legiſlature, 
and the only one that deſerved to be taken under their Con- 
ſideration. It is only after the Deceaſe of the Debitor that 
the Influence of the apparent Heir over his Property begins 
to exert itſelf. He has then by his Appareney the ſole Title 
of Poſleſhon; and the Legiſlature intended to prevent his 
making a bad Uſe of this Title, by aſſuming the Poſſeſſion 
upon his Apparency, to the Excluſion of the Creditors, 

As this was the only Evil meant to be redreſſed, it will 
not be preſumed that the Remedy went beyond it, when 
there are no Words in the Statute that in a proper Senſe will 
admit of that Conſtruction, When the Debitor is alive, his 
eldeſt Son or preſumptive Heir has no Title to poſſeſs his 
Eſtate, more than any Stranger. As he is not the Perſon 
againſt whom the Creditors are to lead their Diligence, ſo 
he can uſe no Contrivance either to retard it, or to exclude 
them from taking Poſſeſſion in purſuance thereof. 5 8 
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Period had been in the View of the Statute, it would have 
ſpoke of the Contrivances of Debitors, the only Parties 
who then can retard or fruſtrate the Creditor's Diligence. 
But as it ſpeaks only of the Contrivances of apparent Heirs 
after the Debitor's Deceaſe, it is plain it meant to regulate 
only ſuch Deeds as are done by them after that Period, till 
which indeed they cannot properly come under the Deſcrip- 
tion in the Statute. : 5 

And accordingly there is no Inſtance through the whole 
Statute, though it contains a great Number of different 
Enactments, and apparent Heirs are mentioned in every one 
of them, as the. Regulation of their Deeds make the chief 
Subject of the Statute; yet there is no Inſtance where that 
Deſcription is taken in the improper Senſe now urged by 
the Purſuer, to denude an eldeſt Son during the Life of his 
Father, or a younger Brother during the Life of his elder 
Brother, during which Time they cannot be ſaid to have 
any Apparency, though they may have a preſumptive Ex- 
pectancy of Succeſſion, but ſuch as is liable to be defeated 
by obvious Events, ſo as it may never actually devolve to 
them. 3 5 

And there is ſurely the leſs Reaſon to extend theſe Words 
in this Clauſe to a Senſe that is no ways authoriſed by the 
Statute, nor in proper Language, that the Sanction here 
enacted is ſevere beyond any Example. It is not contented 
with taking away any Benefit the apparent Heir might make 
by the Acquiſition, but it condemns him in an aniver/al Re- 
preſentation of his Predeceſſor, which may very probably in- 
fer a total Forfeiture of his own Eſtate. Such Sanctions of 
the Legiſlature muſt be ſubmitted to, becauſe they are always 
introduced for ſalutary Purpoſes; but they will not be pre- 
ſumed to be couched under ambiguous Words, nor extend- 
ed beyond the proper Meaning in which the Words are 
conſtantly taken throughout the Statute, and beyond the 


declared Intent of the Legiſlature therein expreſſed. 
| | * 


dd VE was WWW vv W»”OI 


* 


Even in other Clauſes of this correctory Statute, which are 
not attended with ſo ſevere Conſequences, your Lordlhips 
are always in uſe to adhere to the ſtricteſt Interpretation of 
the Words. In the firſt Clauſe, which makes the Heir paſs | 
ſing by liable only in valorem to Creditors who had Reaſon 
ro truſt a former Heir upon a continued Poſſeſſion, your 
Lordſhips have not only reſtricted the general Words Debts 


and Deeds to ſuch as are ſtrictly onerous, but you have alſo 


refuſed to extend the Rule to Caſes where the apparent 
Heir poſſeſſes the Eſtate without a Title; though this may 


put it in his Power by his voluntary Act to fruſtrate the Sta- 
tute, and theſe Conſtructions have been authoriſed in their 


laſt Reſort, If then this correctory Statute is not to be ex- 
tended beyond the ſtricteſt Meaning of the Words, even in 
a Clauſe that is not penal, and where the Deſign of the Act 
ſeems to go along with the Extenſion ; it will not be eaſy to 
rſuade your Lordſhips to extend another Clauſe that is ſo 
highly penal beyond the Purview expreſſed in the Statute, 
and the conſtant Meaning in which the Words are uniformly , 


taken throughout all the other Clauſes. And, 


3tio, Your Lordſhips are intreated to conſider the Conſe- 
quences that would reſult ſrom ſuch Extenſion of this penal 
Clauſe. If a Son, or a younger Brother, happens by any 
Accident, as may frequently happen, to be Creditor to his 
Father or his elder Brother, and does Diligence againſt their 
Lands, and enters into Poſſeſſion for Payment of his Debt, 
then by this Conſtruction, which extends the Clauſe to Poſ- 
ſeſſion attained during the Predeceſlor's Life, this Creditor, 
who had no other Intention but to get Payment of this Debt, 
will be ſubjeQed univerſally to the whole Debts of his Father 
or Brother, not only ſuch as they have then contracted, but alſo 
what they may thereafter contract at any I ime in their Life. 

Again, Nothing is more common than for Proprietors of 
Land Eſtates to diſpone a Part of their Lands to their eldeſt 


Sons, when they come to be of Age, or when they enter 
into 


Ty 


into Marriage. If the Father was not incumbred with 
Debts at the Time, the Son has by ſuch Deeds been hither- 
to thought ſecure againſt his future Contractions. But, by 
the Conſtruction now pleaded, the Son, by entering to 
poſſeſs, though during his Father's Life, is ſubjected to an 
univerſal Repreſentation, and liable for all his Debts and Deeds 
in the lame Manner as if he ſerved Heir to him after his De- 
ceaſe. Theſe Things are extremely new, but they ſeem to 
be the Conſequence of the Conſtruction here pleaded by 
the Purſuer. | 

What the Purſuer chiefly- inſiſted on was, That ap. 
«* parent Heir, in the common Meaning of the Word, is ap- 
&« plied to a Son during his Father's Life as well as after his 
„Death; That this Conſtruction had been followed by 
“ your Lordſhips Predeceſſors in Queſtions which occurred 
6 on the Act of Parliament made in the Year 1661, azent 
% Debitor and Creditor; and that it has been put on this Sta- 
* tute by two Deciſions, June 7th 1710, Watſon contra 
* -Brown, obſerved by Forbes; and November 24th 1714, 
& Thomas Mercer contra Robert Leith, obſerved by Preſident 
* Dalrymple.” 

But the Argument, from the Propriety of the Words, ſhall 
be left with your Lordſhips on what has been already ſaid. 
It does not appear to the Petitioner, that it can in any pro- 
per Senſe be ſaid, that an apparent Heir is entered into Poſ- 
ſeſſion of his Predeceſſor's Eſtate during his Life, or that 
ſuch Act is to infer an univerſal Repreſentation in all his 
Deeds, as much as if he had been then ſerved Heir to him, 
which was impoſſible. Theſe Things appear, with great 
Submiſſion, to carry an Inconſiſtency which the Petitioner 
is not able to reconcile. | 

And as tothe Conſtruction of the Act 1661, it is wellknown 
to your Lordſhips, that the accurate Meaning of Words 
was not ſo much attended to at that Period, as it has been 
in after Times. Beſides that, when Proviſions were made 
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by Statutes, which appeared to be founded in juſtice and 


Reaſon, and could do no Hurt to any Mortal, the Judges 
were in Uſe, in thoſe Days, to extend them even beyond 
any Meaning that the Words could poſſibly bear. Such 
was the Cale in this Clauſe of the Act 1661. It declared, 
that if an apparent Heir ſhould acquire Right to an expired 
Compriſing, the Right ſhould be redeemable from him in ten 
Years, on Payment of the Sum at which he had acquired 
it. The Court extended this to apparent Heirs who ac- 
quired Appriſings within the Legal, though it was clearly 
not within the Words, becauſe the ſame Reaſon was 
thought to militate; and they alſo extended it to eldeſt Sons 
acquiring Diligences during their Father's Life. Such De- 


ciſions were not properly Conſtructions of the Statute, but ra- 


ther Extenſions of the Regulation to Caſes not expreſſed ex 
paritale rationis, in the fame Manner as the Roman Practor 
was in uſe ſupplere jus civili, But your Lordſhips have 
never been in uſe to take ſuch Liberty with the Statute 
1695: You always refuſed to do it in Queſtions on the 
fir/i Clauſe, even where the Intention of the Statute ſeem- 
ed to require it. It is ſtill leſs to be expected, that without 
ſuch Intention you will do it on the ſecond, which is ſo 
highly penal and deſtructive to thoſe who fall under the 

Sanction of it. | 
As to the Deciſions referred to, the 1ſt in 1710, Watſon 
contra Brown, is thus obſerved by the Collector: The De- 
fender was found liable upon the Act 1695 to pay his Fa- 
ther's Bond “ upon this Ground, That the Defender had 
se intromitted with the Mails and Duties of his Father's 
« Lands after his Deceaſe, notwithitanding of a fingular 
« Title of Intromiſſion acquired by him in the Father's 
„Life.“ When the Son entered into Poſſeſſion after his Fa- 
ther's Death, the Cale fell within the Words of the Statute, 
though he had acquired the Title of Poſſeſſion during his 
| - WU 2 Life; 
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Liſe; becauſe the Statute forbids an apparent Heir either 79 
enter to poſſeſs, or ts purchaſe, without ſerving Heir to his Pre- 
deceſſor; and declares, that in either Caſe he ſhall be liable 
in a paſſive Title, In that Caſe he appears to have been 
liable upon the firſt Alternative; and though the Purchaſe 
during his Father's Life was not relevant, yet the other was 
ſuſfcient to conclude him. . 

In the other Caſe obſerved by Lord Preſident Dalrymple, 
November 24th 1714, Thomas Maſon, as Creditor to James - 
Leith, purſues Robert Leith his Son as repreſenting him, by 
accepting of a Diſpoſition from his Father to certain heretable 
Sums of Money, reſcrving the Father's Liferent. The 
Lords found the Son liable; and there was a. very clear 
Ground for it, viz. preceptio hereditatis; though it happens 
that the Argument, as taken down in the Collection, pro- 
ceeds chiefly upon the Act of Parliament 1695. Such In- 
ſtances of Inaccuracy in collecting Reaſonings and Argu- 
ments may frequently occur, though indeed very rarely in 
this Collection; but they cannot alter the Judgment, nor 
vary the Principle upon which it depends. . 

The Petitioner will not trouble your Lordſhips, to ſay any 
further upon the Conſtruction of the Act 1695. She ſhall 
only add, That even if it could be ſuppoſed to ly with the 
Purſuer, ſhe cannot ſee, that it would infer the Concluſion 
in the Interlocutor, that therefore her Adjudications muſt be 
reduced at his Inſtance. What was urged by the Purſuer 
on this Head was, That as the Act 1695 fubjedted 
« William Taylor univerſally in conſequence of this Pur- 
% chaſe, he could not rear up the Adjudications fo pur- 
e chaſed, to exclude even the perſonal Creditors of his 
„Father; and as little can the Defender, que utitur jure 
ce guctoris: For ſo ſoon as the ſaid Adjudications came into 
e the Perſon of William Taylor the apparent Heir, he be- 
« came both Debitor and Creditor, and the ſame were ex- 
4e tinguiſhed confuſtone,” 


Your 
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Your Petitioner, with great Submiſſion, is at a Loſs to 
diſcover upon what Principles this Extinction or confuſto 
can take place. Her Husband, in the Year 1724, acquired 
an Adjudication that had been led. againſt his Father in 
1709, and compleated by Charter and Infeftment in 1713. 
He paid the Price with his own Money which he had earn- 
ed by hard Labour; and the Expiry of the Legal was de- 
clared againſt his Father in 1725, before this Purſuer had 
done any Diligence upon his Debt. It is not eaſy to the 
Petitioner to conceive, how this Right of Property, coming 
into the Perſon of her Husband for onerous Cauſes, ſhould 
ipſo fado become extinguiſhed. He could not at any 
Rate be liable to pay his Father's Debts before his Death ; 
and therefore this confuſto, rhe Purſuer ſuppoſes to have 
happened the Moment theſe Adjudications came into his 
Perſon, ſeems to be without all Foundation, as he was nei- 
ther Debitor in his Father's Debts, nor indeed Creditor to 
him in any Sum that could be extinguiſhed confuſione ; but 
had acquired Right, for a valuable Conſideration, to a Pro- 
perty before eſtabliſhed in another Creditor by legal Dili- - 

ENCE. . | | 
n And if the Suppoſition were to be carried further in 
favour of the Purſuer, and the Adjudication were to be 
conſidered as a Security ſubject to Redemption; and it were 
alſo ſuppoſed, that the Petitioner's Husband, by the Act of 
acquiring it, became %% fate liable to all his Father's. 
Debts contracted and to be contracted, which, with great 
Deference, paſſes the Petitioner's Comprehenſion ; yet even 
that would not be ſufficient to ſupport the Concluſion now 
inſiſted on. If ſuch a paſſi ve Title could be ſuppoſed to take - 
place during the Life of the Father the principal Debitor, he 
would certainly be obliged to relieve his Son of the Debts 
for which he ſhould be overtaken: And it is no good Ob- 
jection againſt the Preference of a Creditor upon his Infeſt- 
ment, That he is bound alongſt with the common Debitor 


In 


* 


E is 


in the Obligation granted to the competing Creditor, who 
pleads upon a ſubſequent Infeftment. So it was determined 
by this Court, June 28th 1711, Sir William Baird againſt. 
Mr Alexander Mortimer and Alexander Deuchar. The 
Priority of the Infeftment muſt determine the real Pre- 

ference, which may be tranſmitted to ſingular Succeſſors, 
leaving the competing Creditor to inſiſt upon the egen 
Obligation as accords. 

And accordingly nothing is more common, than for an 
apparent Heir to grant a Bond to a Truſtee, upon which 
his Predeceſſor's Eſtate is adjudged; and the Adjudication 
being thereafter tranſmitted to the Heir, will be a good 
Title of Preperty in his Perſon, and may be tranſmitted 
by him as ſuch, though he is the only Debitor in the Bond 
-upon which the Adjudication 1s led. 

Aud therefore this Inference drawn by the Purſuer, That 
Af William Taylor was liable to his Father's Debts in terms of 
the Act 1695, therefore his Adjudications muſt be ex- 
tinguiſhed, appears to be no leſs erroneous than the Pre- 
miſſa on which it is founded. The Law is too careful of 
the Intereſt of ſingular Succeſſors, to allow ſuch Extinctions 
to take place: And therefore the paſſive Title in the Act 
1693, if it did apply, could not hurt the Petitioner's Pre- 
ference. At the ſame Time it is hoped, your Lordſhips 
will be fatisfied that it does not apply to the Caſe, 


May it therefore pleaſe your Lordſhi 955 to alter the 
Lord Ordinary's Interlocutor, and to repel the 
Reaſon Reduction of the Petitionet's Adjudi- 
cation founded upon the Ad 1695, and to remit 
to EY * to proceed accordingly. 


a 


© According to Juſtice, c. 
| JAMES FERGUSON. 


